
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Car te r -Wal lace  Inc .

AFT'IDAVIT OF UAII,ING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Corporat ion
Franchise Tax under Art ic le 9-A of the Tax law
for the Year 1973

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that.  he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the  5 th  day  o f  June,  1981,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied
mai l  upon Carter-Wal lace Inc.,  the pet i t ioner in the within proceeding, by
enclosing a true copy Lhereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Car te r -Wal lace  Inc .
767 F i f th  Ave.
New York, NY lAA22

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
5 th  day  o f  June,  1981.

addressee is  the  pe t i t ioner
wrapper is the last known address

- - ) _ - )

that the said
forth on said



STATE OF NEI,/ YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Car te r -Wal lace  Inc

AFFIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Corporat ion
Franchise Tax under Art ic le 9-A of the Tax Law
for  Lhe Year  1973

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Deparfment of Taxat ion and Finance, over 18 years of age, and that on
the 5th day of June, 1981, he served the within not ice of Decision by cert i f ied
mai l  upon Douglas J.  Green the representat ive of the pet i t ioner in the within
proceed inS,  bY enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id
wrapper  addressed as  fo l lows:

Hr .  Doug las  J .  Green
Peat ,  Marwick ,  Mi tche l l  &  Co.
345 Park Ave.
New York, NY 10022

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that.  the address set forth on said !{rapper is the
Iast known address of the representat ive of the pet i t ioner.

Sworn to before rne this
5 th  day  o f  June,  1981.

l
j



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 5 ,  1981

Car te r -Wal lace  fnc .
767 l i f th  Ave.
New York, NY 70022

Gentlemen:

Please take not ice of the Decision of the State Tax Comnission enclosed
herevrith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 1090 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

fnquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Deputy Comrnissioner and Counsel
Albany, New York 12227
Phone / f  (s l8) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Douglas J.  Green
Peat ,  Marwick ,  Mi t .che l l  &  Co.
345 Park Ave.
New York, NY 70022
Taxing Bureau's Representat ive



STATE OF NEI{ YORK

STATE TAx COMMISSION

In the Matter of the Petition

o f

CARTER-WAII,ACE. INC.

for Redeterminat ion of a Def ic iency or
for Refund of Franchise Tax on Business
Corporat ions under Art ic le 9-A of the
Tax law for the Fiscal Year Ended
M a r c h  3 1 ,  1 9 7 3 .

DECISION

Pet i t ioner ,  Car te r - l {a l lace ,  Inc . ,  767 F i f th  Avenue,  New York ,  New York

70022, f i led a pet i t ion for redet.erminat ion of a def ic iency or for refund of

franchise tax on business corporat ions under Art ic le 9-A of the Tax Law for the

f isca l  year  ended March  31 ,  1973.

A formal hearing was held before James T. Prendergast,  Hearing Off icer,  at

the off ices of the State Tax Commission, Two l^ lor ld Trade Center,  New York, New

York ,  on  June 29 ,  1979 a t  9 :15  A.M.  Pet i t ioner  appeared by  Peat ,  Marwick ,

Mitchel l  & Co. (Douglas J.  Green, CPA). The Audit  Divis ion appeared by Peter

Cro t ty ,  Esq.  (Samuel  Freund,  Esq. ,  o f  counse l ) .

ISSIIE

Whether denial  of  pet i t ionerrs request to f i le a combined franchise tax

report  with i ts whol ly-owned subsidiary for a pr ior year was proper.

FINDINGS OF FACT

1.  Pet i t ioner ,  Car te r -Wal lace ,  Inc . ,  f i l ed  i t s  corpora t ion  f ranch ise  tax

repor t  fo r  the  f i sca l  year  ended March  31 ,  1973 in  a  t ime ly  manner .

2. 0n November 24, 1976, an amended combined return for the abovesaid

f iscal year was f i led by pet i t ioner for i tsel f  and i ts whol ly-owned subsidiary,



Car te r  P .D . ,  I nc .

$30  , 056  . 08  .

-2 -

The amended return showed a refund due in the amount of

3.  By  le t te r  da ted  February  15 ,  1977,  the  Aud i t  D iv is ion  den ied  pe t i -

t ionerts claim for refund based upon the pol icy of the State Tax Commission as

enunc ia ted  in  the  Mat te r  o f  lda lker  Engrav ing  Corpora t ion  (June 6 ,  1971) ,  v iz . ,

that combined reports were not permit ted to be f i led retroact ively except under

unusual c ircumstances. The let ter further stated that the subject corporat ions

had not been prevented in any manner from seeking permission to f i le on a

combined bas is  fo r  the  per iod  a t  i ssue.

4 .  Pet i t ioner  f i led  a  t ime ly  pe t i t ion  fo r  re fund o f  tax .

5 .  Car te r - I ^ /a1 lace ,  fnc .  ( "Car te r - I {a l lace" )  was  incorpora ted  under  the

laws of Delaware and began business in New York on June 12, 1968. r t  is

engaged in the manufacture and sale of toi letr ies.

6 .  C a r L e r  P . D . ,  I n c .  ( " P . D . " )  i s  t h e  w h o l l y - o w n e d  s u b s i d i a r y  o f  p e t i -

t ioner.  I t  r .eas organized and incorporated under the laws of Delaware during

the  f i sca l  year  ended March  31 ,  1973,  and l i ke  Car te r -Wal lace ,  manufac tures

toi let  art ic les. Carter-Wal lace contr ibuted the total  capital  to commence the

opera t ions  o f  P .D.  P .D.  does  bus iness  so le ty  in  Puer to  R ico ,  and un t i l  the

f i l ing of the anended reLurn, as above described, P.D. had never f i led a New

York  f ranch ise  tax  repor t .  A l l  o f  P .D. 's  ou tpu t  i s  so ld  to  Car te r -Wal lace .

7 .  On February  25 ,1975,  pe t i t ioner  reques ted  the  permiss ion  o f  the  Sta te

Tax Commission to f i le a combined report  with P.D. on the ground that P.D. is

part  of  a unitary business conducted with the parent.  On March 14, 1975, the

Corporat ion Tax Bureau granted tentat ive permission to the corporat ions to f i le

on a combined basis commencing with the f iscal  year Apri l  1,  1973 through

M a r c h  3 1 ,  1 9 7 4 ,
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Pet i t ioner  f i led  a  combined repor t  fo r  f i sca l  year  ended March  31 ,

7974 and has cont inued since that t ime to f i le on a combined basis with P.D.

8 .  Pet i t ioner  asserLed thaL un t i l  December ,  1974,  when i t  sought  the

advice of Peat,  Marwick, Mitchel l  & Co. regarding the requirements and pro-

cedures for f i l ing franchise tax reports on a combined basis,  i t  had been

to ta l l y  unaware  o f  the  app l icab le  law fo r  f i l i ng  on  such bas is .

CONCTUSIONS OF tAI,/

A .  That  sec t ion  271.4  o f  the  Tax  law prov ides  in  re levant  par t :

" fn the discret ion of the tax commission, any taxpayer,
which owns or controls ei ther direct. ly or indirect ly substan-
t ial ly al l  the capital  stock of one or more other corpora-
t ions . . .may be  requ i red  or  permi t ted  to  make a  repor t  on  a
combined bas is  cover ing  any  such o ther  corpora t ions . . . " .

B. That where the test of  stock ownership or control  is met,  the fol lowing

factors are taken under considerat ion by the State Tax Commission in i ts

determinat ion whether to require or permit  the corporat ions to report  on a

combined bas is :

"(1) whether the corporat ions are engaged in the same or
re la ted  l ines  o f  bus iness l

(2) whether any of the corporat ions are in substance merely
departments of a unitary business conducLed by the ent ire
group;

(3) whether the products of any of the corporat ions are sold
to or used by any of the other corporat ions I

(4) whether any of the corporat ions perform services for,  or
lend money to, or otherwise f inance or assist  in the operat ions
of ,  any  o f  the  o ther  corpora t ions l

(5) whether there are other substant ial  intercompany transact ions
among the  cons t i tuent  corpora t ions . "  Sec t ion  5 .28(b) ,  Ru l ing  o f
the State Tax Commission, March 14, 1962.

To require or permit .  report ing on a combined basis is within the discret ion of

the Commission, which discret ion must be exercised in such manner as to give
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cons is tency  to  the  Comniss ion 's  d iscern ib le  po l i cy .

55  A.D .2d ,  759 (3d  Dept  .  1976) .

Sapo l in  Pa in t .s  Inc .  v .  Tu l l y ,

C. That at the t ime pet i t ioner f i led i ts separate report  for the f iscal

year ended March 31, 1973, i t  was wel l  aware of those circumstances which would

warrant seeking permission from the Commission to f i le on a combined basis for

said period, and which indeed formed the basis for i ts request,  on February 25,

7975,  to  f i le  on  a  combined bas is  fo r  f i sca l  year  ended March  31 ,  1974.  These

c i rcumstances  ex is ted  f rom the  t ime o f  P .D. 's  incorpora t ion .

That pet i t ioner was una\4/are of the appl icable statutes and regulat ions

is insuff ic ient reason to al low f i l ing retroact ively;  i t  is axiomatic that

ignorance of the law excuses no one.

D. That there existed no unusual c ircumsLances which would give r ise to a

need on the part .  of  pet i t ioner for an extended period to determine whether

permission should be requested for the f i l ing of a combined return. Matter of

Walker Engraving Corporat ion, State Tax Corunission, June 6, 1971.

B.  That  the  pe t i t ion  o f  Car te r -Wal lace ,  Inc .  i s  hereby  den ied .

DATED: Albany, New York

JUN 5 1981

COMMISSION

COMMISSIONER


